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Federal Trade Commission and
Department of Justice Propose
Sweeping Changes to the
Hart-Scott-Rodino Form

Thomas O. Barnett, James J. O’Connell, James R. Dean Jr.,
Ryan K. Quillian, Anne Y. Lee, Ross A. Demain, Kavita Pillai,
Stacy R. Kobrick, and Kate Mitchell-Tombras*

In this article, the authors discuss the proposal by the Federal Trade Com-
mission and Department of Justice that, if adopted, would make extensive
changes to the Hart-Scott-Rodino Act premerger notification rules.

The U.S. Federal Trade Commission (FTC), with the con-
currence of the Antitrust Division of the Department of Justice
(DOJ) (together, the Agencies), has issued a Notice of Proposed
Rulemaking (the Notice)' that proposes extensive changes to the
Hart-Scott-Rodino (HSR) Act premerger notification form and
associated instructions, as well as to the rules implementing the
Act. The proposed changes represent the most significant revi-
sions to the requirements that HSR filing persons must satisfy in
the nearly 50 years since the inception of the HSR notification
process.

If the changes proposed by the Agencies are enacted—changes
that the Agencies intend to apply to all reportable acquisitions,
regardless of size or whether the acquisition raises competition
issues—parties to reportable transactions will face a significant
increase in the time, burden, and costs necessary to prepare an HSR
tiling, which could have an effect on deal timing.” In particular,
the FTC estimates that, if the proposed changes take effect, the
average HSR filing would require 144 hours to prepare—nearly
four times the 37 hours that the FTC estimates it takes under
the current system. The FTC also estimates that for parties with
more complex transactions/filings—which it says constitute 45%
of all filings—the proposed changes would result in an HSR fil-
ing taking 259 hours to prepare, which is seven times the current
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average. Assuming that the FTC’s estimates are correct, parties to
HSR-reportable transactions will require significantly more time
to prepare their filings than the typical 10 business days that many
merger agreements contemplate.

In a press release,” the FTC stated that the Notice—issued
pursuant to a 3-0 Commission vote—was published in the Federal
Register in June 2023. Comments were due 60 days following pub-
lication, after which the FTC will evaluate the comments it receives
and decide whether and when to issue a Final Rule. The proposed
changes have no impact on HSR filings submitted in the interim
(i.e., before the Commission issues a Final Rule).

The remainder of this article provides a high-level overview of
the notable proposed changes.

Summary of Notable Proposed Changes

The Agencies proposed the following notable changes to the
HSR filing process:

= Significantly Expanded Document Production Requirements.
The proposed changes would require substantially broader
document productions as part of an HSR filing. New cat-
egories of required documents include “transaction-related
documents from supervisory deal team members; business
documents that relate to competition topics but were not
produced specifically for the transaction; drafts of respon-
sive [4(c) and 4(d)] documents; [and] other agreements
between the acquiring and acquired persons,” as well as a
requirement that the parties produce a “log” identifying
“the request to which documents are responsive.”
= Narratives. The proposed changes would require parties
to provide narrative responses as part of the HSR form,
including:
= “[A] narrative that would identify and explain each
strategic rationale for the transaction”
= “[A] narrative timeline of key dates and conditions
for closing.”
= Narratives concerning potential horizontal overlaps,
including “an overview of [the filer’s] principal catego-
ries of products and services (current and planned) as
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well as information on whether it currently competes
with the other filing person.”

= Narratives concerning the filer’s supply relationships,
including the vertical relationship between the fil-
ing parties, such as “information about existing or
potential vertical, or supply, relationships between
the filing persons.”

= Narratives concerning “certain information about [the
filer’s] workers in order to screen for potential labor
market effects arising from the transaction.”

= Officers, Directors, and Board Observers. The proposed

changes would require filers to identify all “officers, direc-
tors, or board observers (or in the case of unincorporated
entities, individuals exercising similar functions) of all
entities within the acquiring person and acquired entity,
as well as the identification of other entities for which these
individuals currently serve, or within the two years prior to
filing had served, as an officer, director, or board observer
(or in the case of unincorporated entities, roles exercising
similar functions).*

Prior Acquisitions. The proposed changes would require
that filers provide more information relating to their prior
acquisitions (although they would retain the limitation of
such reporting to business lines where the acquiring and
acquiring persons’ revenue codes, as reported in the filing,
overlap). The changes include:

= Requiring “both the acquiring person and the acquired
entity to provide information about prior acquisitions.”
The current requirement applies only to acquiring
persons.

= “[E]xtending the time frame to report on prior acqui-
sitions from five to ten years.”

= “[E]liminating the threshold for listing prior acqui-
sitions, which currently limits reporting to only
acquisitions of entities with annual net sales or total
assets greater than $10 million in the year prior to
the acquisition.”

» “[T]reating asset transactions involving the prior
acquisition of substantially all of the assets of a business
in the same manner as prior acquisitions of voting
securities or non-corporate interests.”
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= Diagram of the Transaction. The proposed changes include
a new requirement that filers “provide a diagram of the
deal structure along with a corresponding chart that would
explain the relevant entities and individuals involved in
the transaction.”
= Foreign Investment and Defense Contracts. The new filing
instructions would require filers to identify and describe
subsidies “received or that are anticipated to be received
by any entity within its person from a foreign entity or
government of concern,” “identify any of its products
produced in a country that is a covered nation under
42 US.C. 18741(a)(5)(C) that are subject to countervail-
ing duties in any jurisdiction,” and identify “any of its
products produced in whole or in part in a country that
is a covered nation under 42 U.S.C. 18741(a)(5)(C) that
are the subject of an investigation by any jurisdiction for
potential countervailing duties.” (This proposal appears
to be intended to fulfill the requirements of the Merger
Filing Fee Modernization Act of 2022, contained within
the Consolidated Appropriations Act, 2023 (Pub. L. 117-
328, 136 Stat. 4459), which also included $430 million in
funding for the FTC, an increase of $53.5 million above
fiscal year 2022.) The filing instructions would also require
filers to identify “whether they have existing or pending
defense or intelligence procurement contracts” and to
“provide identifying information about the award and
relevant [Department of Defense] or [intelligence com-
munity] personnel”
= Other Items Increasing Burden on Filers. Many of the other
proposed changes also have the potential to prove onerous
for filers, for example:
= The requirement to submit “English-language transla-
tions for all foreign-language documents submitted
with the initial HSR Filing.”
= The requirement to “identify and list all communi-
cations systems or messaging applications on any
device used by the acquiring or acquired person (as
appropriate) that could be used to store or transmit
information or documents related to its business
operations.”
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= The requirement to “list [the filer’s] five largest cat-
egories of workers by the relevant 6-digit SOC [Stan-
dard Occupational Classification] classification and
to provide the total number of employees for each
6-digit code identified”

= The requirement to provide “significant information
from investment entities, such as funds and master
limited partnerships, for which organizational struc-
tures are often more complex.”

* The authors, attorneys with Covington & Burling LLP, may be contacted
at tbarnett@cov.com, joconnell@cov.com, jdean@cov.com, rquillian@cov
.com, alee@cov.com, rdemain@cov.com, kpillai@cov.com, skobrick@cov.com,
and kmitchelltombras@cov.com, respectively.

1. https://www.ftc.gov/system/files/ftc_gov/pdf/p239300_proposed_
amendments_to_hsr_rules_form_instructions_2023.pdf.

2. The Notice states that “[m]any of the proposed changes would
increase the burden on all filers,” and in a Q&A on the Notice of Proposed
Rulemaking for the HSR Filing Process, https://www.ftc.gov/legal-library/
browse/federal-register-notices/16-cfr-parts-801-803-premerger-notification-
reporting-waiting-period-requirements, the Agencies “acknowledge[d] that
the proposed changes require a significant amount of additional information.”

3. https://www.ftc.gov/news-events/news/press-releases/2023/06/ftc-
doj-propose-changes-hsr-form-more-effective-efficient-merger-review?utm_
source=govdelivery.

4. Emphasis added.


mailto:%20tbarnett@cov.com
mailto:joconnell@cov.com
mailto:jdean@cov.com
mailto:rquillian@cov.com
mailto:rquillian@cov.com
mailto:alee@cov.com
mailto:rdemain@cov.com
mailto:kpillai@cov.com
mailto:skobrick@cov.com
mailto:kmitchelltombras@cov.com
https://www.ftc.gov/system/files/ftc_gov/pdf/p239300_proposed_amendments_to_hsr_rules_form_instructions_2023.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/p239300_proposed_amendments_to_hsr_rules_form_instructions_2023.pdf
https://www.ftc.gov/legal-library/browse/federal-register-notices/16-cfr-parts-801-803-premerger-notification-reporting-waiting-period-requirements
https://www.ftc.gov/legal-library/browse/federal-register-notices/16-cfr-parts-801-803-premerger-notification-reporting-waiting-period-requirements
https://www.ftc.gov/legal-library/browse/federal-register-notices/16-cfr-parts-801-803-premerger-notification-reporting-waiting-period-requirements
https://www.ftc.gov/news-events/news/press-releases/2023/06/ftc-doj-propose-changes-hsr-form-more-effective-efficient-merger-review?utm_source=govdelivery
https://www.ftc.gov/news-events/news/press-releases/2023/06/ftc-doj-propose-changes-hsr-form-more-effective-efficient-merger-review?utm_source=govdelivery
https://www.ftc.gov/news-events/news/press-releases/2023/06/ftc-doj-propose-changes-hsr-form-more-effective-efficient-merger-review?utm_source=govdelivery

The Journal of
Federal Agency Action

421

425

443

459

465

471

477

483

Volume 1, No. 6 | November—December 2023

Editor’s Note: It Must Be the Time of the Year for Proposals
Victoria Prussen Spears

The Federal Trade Commission Is Regulating Artificial Intelligence:
A Comprehensive Analysis
Anthony E. DiResta and Zachary E. Sherman

Securities and Exchange Commission Adopts Cybersecurity
Disclosure Rules for Public Companies
David M. Lynn, Haimavathi V. Marlier, and Miriam H. VWugmeister

Federal Trade Commission and Department of Justice Propose
Sweeping Changes to the Hart-Scott-Rodino Form

Thomas O. Barnett, James J. O’Connell, James R. Dean Jr.,, Ryan K. Quillian,
Anne Y. Lee, Ross A. Demain, Kavita Pillai, Stacy R. Kobrick, and

Kate Mitchell-Tombras

Bureau of Ocean Energy Management Releases Proposed
Rule on Supplemental Financial Assurance for OCS Lease and
Grant Obligations

Jason B. Hutt, Taylor M. Stuart, and Jacob Brandes

Treasury Department and Internal Revenue Service Issue Proposed
Regulations on Transferability and Direct Pay of Energy Credits
Under Inflation Reduction Act

Samantha Skabelund, Carina C. Federico, Christine K. Lane,

S. Starling Marshall, Tyler A. O’Connor, and Eric Homsi

Congress Contemplates Creating a New Federal Al Regulatory
Agency

Benjamin J. Cote, Elizabeth Vella Moeller, James V. McPhillips,

Brian E. Finch, William E. Fork, and Amaris Trozzo

Federal Trade Commission Continues Its Focus on Health Privacy
Kathleen Benway, Sarah Beach, Sara Pullen Guercio, and Hyun Jai Oh




489 Department of Justice and Commodity Futures Trading Commission
Expand Crypto and Cybersecurity Teams
William Frentzen, Jina Choi, Brian K. Kidd, Edward A. Imperatore, and
Michael Burshteyn

493 Securities and Exchange Commission Amends Form PF: What You
Need to Know
John P. Beals, Benedict Kwon, Matthew Bobrow, and Marc Zhang




EDITOR-IN-CHIEF

Steven A. Meyerowitz
President, Meyerowitz Communications Inc.

EDITOR

Victoria Prussen Spears
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

Lynn E. Calkins
Partner, Holland & Knight LLP
Washington, D.C.

Helaine I. Fingold
Member, Epstein Becker & Green, P.C.
Baltimore

Nancy A. Fischer
Partner, Pillsbury Winthrop Shaw Pittman LLP
Washington, D.C.

Bethany J. Hills
Partner, DLA Piper LLP (US)
New York

Phil Lookadoo
Partner, Haynes and Boone, LLP
Washington, D.C.

Michelle A. Mantine
Partner, Reed Smith LLP
Pittsburgh

Ryan J. Strasser
Partner, Troutman Pepper Hamilton Sanders LLP
Richmond & Washington, D.C.



THE JOURNAL OF FEDERAL AGENCY ACTION (ISSN 2834-8796 (print) /
ISSN 2834-8818 (online)) at $495.00 annually is published six times per year by
Full Court Press, a Fastcase, Inc., imprint. Copyright 2023 Fastcase, Inc. No part
of this journal may be reproduced in any form—by microfilm, xerography, or
otherwise—or incorporated into any information retrieval system without the
written permission of the copyright owner.

For customer support, please contact Fastcase, Inc., 729 15th Street, NW, Suite 500,
Washington, D.C. 20005, 202.999.4777 (phone), or email customer service at
support@fastcase.com.

Publishing Staft

Publisher: Morgan Morrissette Wright

Production Editor: Sharon D. Ray

Cover Art Design: Morgan Morrissette Wright and Sharon D. Ray

This journal’s cover includes a photo of Washington D.C’s Metro Center
underground station. The Metro’s distinctive coffered and vaulted ceilings were
designed by Harry Weese in 1969. They are one of the United States’ most iconic
examples of the brutalist design style often associated with federal administrative
buildings. The photographer is by XH_S on Unsplash, used with permission.

Cite this publication as:
The Journal of Federal Agency Action (Fastcase)

This publication is sold with the understanding that the publisher is not engaged
in rendering legal, accounting, or other professional services. If legal advice or
other expert assistance is required, the services of a competent professional should
be sought.

Copyright © 2023 Full Court Press, an imprint of Fastcase, Inc.
All Rights Reserved.
A Full Court Press, Fastcase, Inc., Publication

Editorial Office
729 15th Street, NW, Suite 500, Washington, D.C. 20005

https://www.fastcase.com/

POSTMASTER: Send address changes to THE JOURNAL OF FEDERAL
AGENCY ACTION, 729 15th Street, NW, Suite 500, Washington, D.C. 20005.


mailto:support%40fastcase.com?subject=
https://www.fastcase.com/

Articles and Submissions
Direct editorial inquiries and send material for publication to:

Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,
26910 Grand Central Parkway, #18R, Floral Park, NY 11005, smeyerowitz@
meyerowitzcommunications.com, 631.291.5541.

Material for publication is welcomed—articles, decisions, or other items of interest
to attorneys and law firms, in-house counsel, corporate compliance officers,
government agencies and their counsel, senior business executives, and anyone
interested in federal agency actions.

This publication is designed to be accurate and authoritative, but neither the
publisher nor the authors are rendering legal, accounting, or other professional
services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The articles and columns reflect only the
present considerations and views of the authors and do not necessarily reflect
those of the firms or organizations with which they are affiliated, any of the former
or present clients of the authors or their firms or organizations, or the editors or
publisher.

QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint
permission, please contact:

Morgan Morrissette Wright, Publisher, Full Court Press at mwright@fastcase.com
or at 202.999.4878

For questions or Sales and Customer Service:

Customer Service

Available 8 a.m.-8 p.m. Eastern Time
866.773.2782 (phone)
support@fastcase.com (email)

Sales
202.999.4777 (phone)
sales@fastcase.com (email)

ISSN 2834-8796 (print)
ISSN 2834-8818 (online)


mailto:smeyerowitz%40meyerowitzcommunications.com?subject=
mailto:smeyerowitz%40meyerowitzcommunications.com?subject=
mailto:mwright@fastcase.com
mailto:support%40fastcase.com?subject=
mailto:sales%40fastcase.com?subject=

	barnett JFAA 1-6 cover
	00 jfaa front matter 1-6
	04 barnett



