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Most provisions of the final rule will become operative at the beginning of 

2026. 

While the final rule becomes effective on April 1, 2024, a large bank will need to comply with most of the final 

rule’s operative provisions – including assessment area requirements and performance tests – beginning 

January 1, 2026. Data reporting under the final rule will begin in early 2027. The proposal would have provided 

just a year for compliance with most of its key requirements, which prompted substantial pushback from 

commenters.  
 

 

New geographies will be subject to evaluation, creating challenges and 

opportunities. 

Under the final rule, a large bank could be required to delineate two types of assessment areas in which its CRA 

evaluation will be focused: 

▪ A bank must delineate “facility-based assessment areas” encompassing any Metropolitan Statistical 

Area, one or more contiguous counties within an MSA, or one or more contiguous counties within the 

nonmetropolitan area of a state in which the bank maintains a main office, branch, or other staffed or 

deposit-taking remote service facility, as well as surrounding geographies in which the bank has 

originated or purchased a substantial portion of loans. Facility-based assessment areas are generally 

the same as assessment areas under the existing CRA regulations, except that the minimum size of a 

facility-based assessment area has increased to be at the county level. 

▪ Solely for purposes of the Retail Lending Test (described below), a bank may also be required to 

delineate “retail lending assessment areas” encompassing (1) any metropolitan statistical area, 

excluding counties already included within a facility-based assessment area, or an aggregation of all of 

the nonmetropolitan areas in a single state, excluding counties already in a facility-based assessment 

area or in which the bank did not originate any closed-end home mortgage loans or small business 

loans that year, in which (2) the bank originated at least 150 closed-end home mortgage loans or 400 

small business loans for two consecutive calendar years. The final rule increased these loan origination 

thresholds from those contained in the proposal.  

The final rule contains a key carve-out to the retail lending assessment area framework. A large bank that 

conducts 80 percent or more of specified retail lending activity (which for most banks will be home mortgage 

loans, small business loans, small farm loans, and multifamily loans) within its facility-based assessment areas 

over a two-year period is exempt from the requirement to delineate retail lending assessment areas the following 

year. This carve-out is likely to apply to large banks with robust branch networks. 
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The Retail Lending Test will also evaluate any large bank’s retail lending distribution in an “outside retail 

lending area,” meaning the residual nationwide area where the bank originated or purchased covered loans 

outside of its facility-based assessment areas and retail lending assessment areas. If a large bank originates or 

purchases even a single closed-end home mortgage, small business, or small farm loan (or automobile loan if 

majority automobile lender) in the outside retail lending area during the evaluation period, there is no carve-out 

to the outside retail lending area requirement. 

While the new geographies subject to evaluation in the Retail Lending Test could create pitfalls for large banks, 

the final rule also creates greater opportunities for large banks to receive favorable consideration for community 

development activities conducted outside their facility-based assessment areas. 

 
 

The final rule largely maintains the proposed large bank evaluation 

framework, with some simplifications and tweaks. 

Like the proposal, the final rule sets forth four performance tests to which large banks will be subject.  Each test 

contains a number of sub-tests, which could easily produce dozens of scores, conclusions, and ratings of 

different facets of a bank’s performance across various geographies. 

 

Test 1: Retail Lending Test 

The Retail Lending Test evaluates whether the retail lending activities of the bank meet the needs of low- and 

moderate-income (“LMI”) individuals, small businesses, and small farms, and individuals and businesses in LMI 

census tracts. Under the final rule, the Retail Lending Test focuses on the distribution of a bank’s closed-end 

home mortgage loans, small business loans, and small farm loans, as well as automobile loans if automobile 

lending makes up a majority of the bank’s retail lending activity (or if the bank elects to have automobile lending 

included). This product focus departs from the proposal, which would have also included open-end home 

mortgage loans and multifamily loans, and would have included automobile loans for all banks. 

The Retail Lending Test begins with a retail lending screen that assesses a bank’s volume of retail lending 

(including originations and purchases) relative to its deposit base in each facility-based assessment area. If a 

bank’s ratio falls below 30% of the market ratio, the bank is only eligible for a “Needs to Improve” or “Substantial 

Noncompliance” conclusion in the assessment area unless certain contextual factors explain the shortfall. The 

numerator of the retail lending screen includes open-end home mortgages and multifamily loans in addition to 

the products evaluated in the Retail Lending Test’s distribution analysis (i.e., closed-end home mortgages and 

small business and small farm loans for most banks). 

The Retail Lending Test primarily evaluates the distribution of a bank’s loans in its assessment areas, and the 

outside retail lending area, within the retail lending categories that constitute “major product lines” for the bank 

within the geography. In a facility-based assessment area and the outside retail lending area, a “major product 

line” is any of the four categories of retail loans (closed-end home mortgages, small business loans, small farm 

loans, and, for majority-auto lenders, automobile loans) that comprises 15 percent or more of the bank’s total 

lending in those product lines, by a combination of dollar amount and loan count, in that area. In a retail lending 

assessment area, a major product line is whichever product (closed-end home mortgages, small business loans, 

or both) triggers the relevant threshold to create the retail lending assessment area. 

The distribution of a bank’s loans in major product lines in a given area is generally evaluated across two 

dimensions: (1) a “geographic distribution” metric that evaluates the bank’s proportion of originated and 

purchased loans to borrowers located in LMI census tracts in the area, and (2) a “borrower distribution” metric 

that evaluates the bank’s proportion of originated and purchased loans that are to LMI borrowers, or to the 

smallest small businesses or small farms in the area overall, regardless of geography. For both metrics, the 

bank’s performance is compared to (A) the comparable proportion reported by all reporting lenders in the area 

in a “market benchmark” and (B) local demographics in a “community benchmark.” 

Based on commenters’ feedback, the agencies adjusted the standards for retail lending performance to make 

“Low Satisfactory,” “High Satisfactory,” and “Outstanding” conclusions on the test modestly more achievable 

than under the proposal. 
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Test 2: Retail Services and Products Test 

The Retail Services and Products Test uses predominantly qualitative means, informed by quantitative 

metrics, to evaluate the availability and responsiveness of a bank’s (a) retail banking services and (b) retail 

banking products. 

The first Retail Services and Products sub-test, addressing the bank’s retail banking services, considers (1) 

branch availability and services, (2) remote service facilities, and (3) digital and other delivery systems. 

First, the branch availability and services evaluation compares the distribution of a bank’s branches in LMI 

census tracts to community and market benchmarks, with examiners retaining discretion about how to use that 

data to produce a conclusion. Examiners will evaluate a bank’s record of opening and closing branches in LMI 

census tracts. Branches in certain underserved areas – i.e., branches in middle- and upper-income census 

tracts that serve LMI consumers, branches in distressed and underserved nonmetropolitan middle-income 

census tracts, and branches in Native Land Areas – will be considered favorably. Examiners will also evaluate 

hours of operation and services offered at branches in LMI census tracts as compared to other branches. 

Second, the availability of remote service facilities (including ATMs) in a given facility-based assessment 

area is compared to community benchmarks based on income demographics. As compared to the proposal, 

the final rule permits additional consideration of remote service facilities in middle- and upper-income census 

tracts that serve LMI consumers, distressed or underserved nonmetropolitan middle-income census tracts, and 

Native Land Areas. 

Third, for a large bank with more than $10 billion in assets, or a smaller large bank that does not operate through 

branches, digital and other delivery systems are evaluated at the institution level based on (i) digital and other 

delivery system activity by individuals in LMI census tracts compared to that of middle- and upper-income census 

tracts, including usage and account openings, (ii) the range of retail banking services and retail banking products 

offered through digital and other delivery systems, and (iii) the bank’s strategy and initiatives to serve LMI 

individuals through such systems. 

The second Retail Products and Services sub-test evaluates the responsiveness of the bank’s retail banking 

products, i.e., credit products and programs, and, for banks with more than $10 billion in assets, deposit 

products. In a change to the proposal, the final rule provides that this sub-test can only benefit a bank’s 

conclusion. 

Credit products and programs offered to LMI individuals, residents of LMI census tracts, and small businesses 

and small farms will be considered on a qualitative basis. Products such as low-cost education loans and loans 

offered through special purpose credit programs will receive favorable consideration.  

Deposit products will be evaluated based on the availability and usage of such products that are responsive to 

LMI consumers’ needs. To evaluate availability, examiners will consider the extent to which a bank offers deposit 

products with (i) low-cost features, such as deposit products with no overdraft or insufficient funds fees, no low 

or minimum balance requirements, no or low monthly maintenance fees, or free or low-cost checking and bill 

payment services; (ii) features that facilitate broad functionality and accessibility, such as deposit products with 

in-network ATM access, debit cards for point-of-sale and bill payments, and immediate access to funds for 

customers cashing payroll, government, or bank-issued checks; or (iii) features that facilitate inclusive access 

by people without banking or credit histories or with adverse banking histories. To evaluate usage, examiners 

will consider the number of responsive deposit accounts opened and closed in census tracts of differing income 

levels; the percentage of a bank’s responsive deposit accounts compared to its total deposit accounts; 

marketing, partnerships, and other activities by the bank to promote awareness and use of responsive deposit 

accounts; and any other relevant bank-provided information. 

 

Test 3: Community Development Financing Test 

The Community Development Financing Test evaluates whether a bank meets community development 

financing needs in its facility-based assessment areas and elsewhere through community development loans 

and community development investments.  



 

 

 

Examiners will review the ratio of the dollar value of the bank’s community development loans and community 

development investments to the bank’s annual dollar volume of deposits, and compare that ratio to market 

benchmarks both locally and nationwide. The final rule leaves to examiner discretion how well a bank would 

need to do relative to the benchmarks to attain a particular conclusion on the test. 

Examiners will also conduct a review of community development loans and community development 

investments to decide how impactful and responsive they are, drawing on an enumerated list of impact and 

responsiveness factors as well as any other performance context information. The enumerated impact and 

responsiveness factors include consideration of community development activities that serve areas with high or 

persistent poverty, activities that support minority depository institutions, women’s depository institutions, low-

income credit unions, or community development financial institutions; or are investments in projects financed 

with federal low-income housing tax credits or new markets tax credits. 

The final rule adds to the proposed framework a Bank Nationwide Community Development Investment Metric 

for banks with more than $10 billion in assets. This metric measures the dollar volume of the bank’s community 

development investments (excluding mortgage-backed securities) that benefit or serve all or part of the 

nationwide area, compared to the bank’s nationwide deposits. Comparing the metric to a market benchmark 

can only contribute positively to the bank’s overall Community Development Financing Test conclusion. 

 

Test 4: Community Development Services Test 

The Community Development Services Test reviews the extent to which a bank provides community 

development services and the impact and responsiveness of those services in satisfying community 

development needs. The test may incorporate certain quantitative metrics, such as: (i) a bank’s number of 

community development services attributable to each type of community development; (ii) the capacities in 

which the board members or employees of a bank or its affiliates serve; (iii) the total hours of community 

development services performed by the bank; (iv) other evidence that services are responsive to community 

development needs. However, the test may also consider qualitative review of (v) the impact and 

responsiveness of the community development services that benefit or serve the area. The agencies declined 

to adopt from the proposal a metric that would have measured the average number of community development 

service hours per full-time equivalent employee for a bank with more than $10 billion in assets. 

As under the existing CRA regulations, community development services must pertain to the provision of 

financial services or the expertise of bank personnel. The agencies proposed loosening this requirement in 

nonmetropolitan (i.e., rural) areas, but ultimately did not adopt the change in the final rule.  

* * * 

The four tests described above combine into a single overall institution-level performance score, with a weighting 

of 40 percent for the Retail Lending Test, 10 percent for the Retail Services and Products Test, 40 percent for 

the Community Development Financing Test, and 10 percent for the Community Development Services Test.  

This approach of weighting the retail-focused tests equally with the community development-focused tests 

departs from the weighting outlined in the proposal, which would have assigned more weight to the retail-focused 

tests.  

Additionally, a large bank needs to receive at least a Low Satisfactory conclusion on the Retail Lending Test to 

receive a Satisfactory overall rating. A large bank with 10 or more assessment areas also must receive at least 

a Low Satisfactory conclusion in 60 percent of its assessment areas (by number) in order to receive a 

Satisfactory rating overall. 

As is the case in the current CRA regulations, examiners could downgrade a bank’s rating based on evidence 

of discriminatory or other illegal credit practices. The agencies had proposed to broaden this standard to 

consider discriminatory or other illegal practices unrelated to credit, but backed away from this change in the 

final rule. 

The bank’s final, institution-level rating can be “Outstanding,” “Satisfactory,” “Needs to Improve,” or “Substantial 

Noncompliance,” consistent with the existing CRA regulations. 



 

 

  

The final rule clarifies and tailors the activities that receive credit as 

community development activities. 

The final rule provides that the agencies will establish and maintain a public, illustrative, and non-exhaustive list 

of qualifying community development activities eligible for CRA credit. Additionally, a bank will be able to request 

from the agencies an advance determination that its activities qualify and should go on the list.  The final rule 

also sets forth 11 community development purposes that warrant credit under the two Community Development 

tests. An activity generally is required to meet: a majority standard, generally meaning that a majority of the 

beneficiaries of an activity are LMI; bona fide intent standard, generally meaning that if the beneficiaries are not 

quantifiable, the bona fide intent of the activity is qualifying community development; involve a minority 

depository institution, women’s depository institution, low-income credit union, or community development 

financial institution; or involve a low-income housing tax credit. However, some activities related to affordable 

housing that do not meet a majority standard or the other available standards could receive partial credit in 

proportion to the percentage of affordable housing units. 

Notable examples of activities that would qualify as community development in the final rule include:  

▪ Affordable housing, including through purchases of mortgage-backed securities; 

▪ Disaster preparedness and weather resiliency; 

▪ Financial literacy initiatives; 

▪ Activities in Native Land Areas; 

▪ Partnerships with minority depository institutions, women’s depository institutions, low-income credit 

unions, and community development financial institutions; and 

▪ Economic development activities in conjunction with or syndication with government programs, 

including direct small business loans meeting a size and purpose test. 

Compared to the proposal, the final rule includes two notable changes. First, the proposal would have provided 

that, for a housing initiative to be considered “affordable,” rents generally could not exceed 30 percent of 60 

percent of the area median income. In the final rule, the agencies loosened this criterion to be 30 percent of 80 

percent of area median income. 

Second, the final rule permits direct loans to small businesses to count as an economic development activity 

where “size” and “purpose” tests are satisfied. However, unlike under the existing CRA regulations, the loan 

must be “in conjunction or in syndication with” a government program. The preamble to the final rule suggests 

that an SBA 7(a) loan would qualify for credit if the size and purpose test are satisfied.  

 

The wholesale and limited purpose designations have been consolidated 

into a single limited purpose bank designation, and these banks are 

subject to evaluation based on community development financing 

activities with optional consideration of community development services. 

The existing CRA regulations provide that “limited purpose” banks and “wholesale” banks can be evaluated 

under a tailored framework that focuses on community development activities.  Under the final rule, the agencies 

combined the two designations into a single “limited purpose” bank designation, which is available to a “bank 

that is not in the business of extending closed-end home mortgage loans, small business loans, small farm 

loans, or automobile loans evaluated under [the Retail Lending Test] to retail customers, except on an incidental 

and accommodation basis, and for which a designation as a limited purpose bank is in effect.” Existing limited 

purpose banks and wholesale banks are not required to re-apply for the designation. The final rule subjects 

limited purpose banks to a modified version of the Community Development Financing Test and, at the bank’s 

option, an evaluation of community development services. 
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Strategic plans remain an option, with more clarity than under the 

proposal. 

Like the existing CRA regulations and the proposal, the final rule permits a bank to elect to be evaluated under 

a strategic plan in lieu of the generally applicable performance tests. Banks operating under a strategic plan 

could deviate from the four performance tests in certain respects, if justified, and the final rule is more explicit 

than the proposal regarding the ways in which these banks can depart from the generally applicable standards.  

For example, strategic plan banks may use alternative weighting of the four tests or component geographic 

scores. However, as is the case under the existing CRA regulations, the flexibility afforded to strategic plans 

comes with costs. A bank must consult with members of its communities when developing its plan, make its 

draft plan available for public comment, and obtain prior regulatory approval of the plan. 

 

 

Onerous new data collection requirements apply to large banks, 

particularly those with more than $10 billion in assets. 

The final rule requires large banks to collect substantial data concerning deposits, retail loans, and community 

development activities, which will be used to evaluate performance in the quantitative parts of the final rule’s 

four tests. A large bank with more than $10 billion in assets is required to collect the most granular data, including 

the county of each depositor, which determines the bank’s deposit base in each assessment area and the 

outside retail lending area and thereby influences the Bank’s CRA obligation in each area. Large banks with no 

more than $10 billion in assets could instead rely on the FDIC’s existing Summary of Deposits data, which report 

the branches in which banks book their deposits, to determine their CRA obligations. 

Banks operating under a strategic plan are subject to the same data collection and reporting standards as their 

size would dictate if they were evaluated under the generally applicable performance tests. Limited purpose 

banks are also subject to large bank data collection reporting requirements for community development loans 

and investments. 

 

 

The agencies plan to leverage small business lending data gathered under 

the CFPB’s Section 1071 final rule, if and when that data becomes 

available. 

The Consumer Financial Protection Bureau’s final rule to implement Section 1071 of the Dodd-Frank Act 

requires covered financial institutions to collect and report to the CFPB data on applications for credit for small 

businesses, including small farms.  

While the agencies had planned to use the Section 1071 definition of a “small business loan” and Section 1071 

data in the CRA rules, the Section 1071 rule has been the subject of court challenges, and in October 2023 a 

district court issued a nationwide injunction halting its implementation. The CRA final rule’s text therefore omits 

references to the Section 1071 rule. Instead, the CRA final rule maintains the definition of small business loan 

provided in the existing CRA regulations, which, consistent with the call report definition of loan to small 

business, includes any loan of $1 million or less to a business. The final rule also contains independent data 

collection requirements for small business loans. 

The preamble to the final rule indicates that the agencies plan to amend the CRA regulations to transition to the 

Section 1071 definition of a small business loan and Section 1071 data after they become available. Under the 

Section 1071 rule, a small business loan is an extension of business credit to a small business – which is 

generally a business with gross annual revenue of $5 million or less – other than trade credit, HMDA-reportable 

transactions, insurance premium financing, public utilities credit, securities credit, or incidental credit, without 

any loan amount threshold. 
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https://www.consumerfinance.gov/rules-policy/final-rules/small-business-lending-under-the-equal-credit-opportunity-act-regulation-b/


 

 

 

For further information on the Final Rule, please contact the members of Covington’s Financial 
Institutions practice. 

 
Michael Nonaka +1 202 662 5727 mnonaka@cov.com 
Randy Benjenk +1 202 662 5041 rbenjenk@cov.com 
Karen Solomon +1 202 662 5489 ksolomon@cov.com 
Graves Lee +1 202 662 5933 glee@cov.com 
Emily Hooker +1 202 662 5774 ehooker@cov.com 
 
This information is not intended as legal advice. Readers should seek specific legal advice before acting with regard to the 
subjects mentioned herein.  

Covington & Burling LLP, an international law firm, provides corporate, litigation and regulatory expertise to 
enable clients to achieve their goals. This communication is intended to bring relevant developments to our 

clients and other interested colleagues. Please send an email to unsubscribe@cov.com if you do not wish to 
receive future emails or electronic alerts.  
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